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EDITORIAL NOTES. 


WHEN NEAGLE snot TERRY last summer, as he was about to 
strike down Judge Field, and the news of it reached England by 
telegraph, the London Spectator disposed of Neagle’s case in a 
summary manner with the remark, that the question was whether 
in the United States a constable had a right to shoot a man for 
shaking his fist ata judge. There is no appeal from the decision 
of the Spectator, but it may be interesting to note that the 
Supreme Court of the United States has taken a different view of 
the case from the Spectator, and while it discusses and decides an 
important question as to the power of the United States govern- 
ment to provide for the defense of its judges, it declares there was 
no doubt that Terry’s conduct was such as to justify Neagle in 
taking instant and effectual action to save the life of the judge. 
It is quite remarkable that while the court is divided on the ques- 
tion of jurisdiction, the judges appear to be all agreed in justifying 
a fatal pistol shot for what seemed to be only an uplifted fist. The 
evidence showed that Neagle’s prompt decision was probably right, 
and that from the character and conduct of the man,and his recent 
threats against Judge Field, there was every reason to believe that 
he was about to strike a crushing and perhaps fatal blow. The 
facts of the case with Judge Sawyer’s opinion are reported in 12 
N. J. L. J. 409, In Re Neagle, U.S. Circuit Court, N. D. Cali- 
fornia, Sept. 17, 1889. The decision of the Supreme Court is a 
very important declaration of the sovereignty of the United States 
as a government with all the inherent powers of a government for 
the protection of its own judicial officers. The court holds that the 
judge in travelling in his circuit was engaged in judicial duty just 
as much as if he had been holding court; that the executive 
department of the government had power under the constitution 
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and laws to take special precautions for his safety, and that the act 
of Neagle in the execution of those orders was an act done in pur- 
suance of a law of the United States, and that therefore when he 
was arrested for that act by a state officer, the courts of the United 
States had power to release him upon a writ of habeas corpus. The 
Chief Justiceand Mr. Justice Lamar dissented on the ground that 
it was not an act done under a law of the United States, but that 
he should be left to be tried by the courts of the state of Califor- 
nia, where, Judge Lamar said, he believed ‘‘ God and his country 
would bring him a good deliverance.’ All the judges seemed to 
be agreed that he was entitled to a good deliverance, but the 
majority of the court held that this question should not be left to 
the courts of the state, but should only be determined in the 
courts of the government of the United States, under whose author- 
ity the accused was acting when he committed the homicide in the 
defense of the judge whom he had been commissioned to protect. 


A REFoRM IN TESTIMONY was the title of an article in the Cen- 
tral Law Journal a few weeks ago, and we were amused to find that 
the reform proposed was to take the examination of witnesses in 
all cases, whether at law or in equity, by depositions reduced to 
writing and prepared before the trial. The writer began with the 
assertion that observation and experience, the two great teachers, 
have made it clear that in all civil cases the testimony should 
be taken in depositions or other documentary form. He refers 
for an example to the equity side of the United States Circuit 
Court, where testimony is taken by deposition and says, 
“The lawyer is yet to be found who would change this prac- 
tice if he could and return to the Babel of introducing the wit- 
nesses in open court to testify orally.’”’ We had thought that the 
practice of taking depositions had always prevailed in equity cases 
whether in the United States Courts or other Courts of Chancery, 
and that it was a step in advance, and not a return, when we pro- 
vided in New Jersey for taking testimony orally before the Vice- 
Chancellors. It is certain that observation and experience in this 
state would not make it clear that the testimony by deposi- 
tion is better than oral testimony. In the Court of Chancery, 
where we can take either method, we believe that in the large 
majority of cases the latter is preferred, and is found to be quicker, 
cheaper, safer and more satisfactory. The examination of the 
witnesses in the presence of the judge gives him the opportunity of 
judging of the witness as well as of what he says, and upon an 
oral examination the important facts of the case are sure to be 
brought out, and much that is irrelevant is brushed aside or put 
into obscurity. We do not believe there are many lawyers to be 
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found in New Jersey who do not prefer the Babel of oral testi- 
mony to returning fo the old method of taking depositions. We 
thought we had madestepsin advance, but now we are told we 
ought to be going the other way. We made a change in equity 
cases from the deposition to the oral testimony and thought it was 
progress. This reformer in Missouri proposes to change in jury 
cases from oral testimony to depositions, and this he calls reform. 
Seeing the United States courts taking depositions in equity, he 
cites them as an example of the reform already begun. The ques- 
tion is not which is progress, but only which is the better way, 
and it may well be that much uncertainty and miscarriage of jus- 
tice would be avoided in certain kinds of common law cases by 
having the testimony taken by depositions, at leisure and 
in advance of the submission of it to the judge and jury. 





SIMONS BROS. & CO. v. C. L. SCHNEIDER. 
(Camden County Circuit Court.) 


Confession of Judgment.—Right to 
Contest Validity of—Judgment Cannot be Set 
Aside for Mere Irreqularitiee—Fraud—Con- 
sideration. A creditor may attack a con- 
fessed judgment on the ground: First, that 
the debt for which judgment was confessed 
was not due and owing from the defendant 
to the plaintiff; or, second, that judgment 
was confessed for a sum larger than the 
actual existing indebtedness at the time; or, 


third, that although the bond represented an 
existing indebtedness, the confession of 
judgment was a fraudulent contrivance to 
sequester defendant’s property. 

A judgment by confession will not be 
disturbed at the instance of a judgment 
creditor for mere irregularity in the pro- 
ceedings, or for a defective statement of the 
consideration of the bond in the affidavit 
where neither fraud, or bad faith are shown. 


On application of judgment creditors to set aside judgment. 
GARRISON, J.: Christian L. Schneider gave to the plaintiffs his 


bond for five thousand dollars due one day after date. By virtue 
of the warrant of attorney annexed judgment has been entered on 
this bond against Schneider. This judgment is now attacked by 
certain parties under the claim that itis fraudulent as against them. 
It does not appear by the proofs taken under the rule to show 
cause that any of the applying parties are judgment creditors of 
the defendant, or, for the matter of that, that they have any 
claims against him at all. This, however, isa matter in regard to 
which the proofs might properly be re-opened, and as the point 
was not raised, I will assume that the case presents the ordinary 
issue of a judgment creditor seeking to attack a confessed judg- 
ment. 

The undisputed facts are that Schneider purchased silverware 
and jewelry of the plaintiffs on credit until he owed them the sum 
of three thousand dollars. Schneider then formed a copartner- 
ship with one Schellenger, and during the time of the continuance 
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of this firm the three thousand dollars of debt contracted by 
Schneider continued on the books of Simons & Co. as an open 
account against Schneider in his co-partnership transactions with 
the plaintiffs. After the dissolution of Schneider’s co-partnership 
with Schellenger, Schneider continued to deal with the plaintiffs 
upon a line of credit extended by them to him. About April first, 
1889, the plaintiffs accepted from Schneider his note at one day for 
five thousand dollars, releasing Shellenger from liability for any 
debts contracted by the firm of Schneider & Co. Nearly a year 
later, and at a time when Schneider’s other creditors were press- 
ing him, he executed to Simons & Co. for this debt of five thous- 
and dollars the bond upon which the judgment was entered which 
is now the subject of attack. Upon this undisputed state of facts 
several questions arise. In the first place it is necessary to decide 
whether a creditor whose rights are affected by a confessed judg- 
ment may contest its validity, and, if so, what grounds of contest 
are open to him. There is no question of law upon which there 
have been more confusing and contradictory decisions in the courts 
of this state. It may now be considered, however, as the estab- 
lished law that a creditor may attack such a judgment on the 
ground, first, that the debt for which judgment was confessed was 
not due and owing from the defendant to the plaintiff, or second, 
that judgment was confessed for a sum larger than the actual ex- 
isting indebtedness at the time, or third, that although the bond 
represented an existing indebtedness the confession of judgment 
was a frandulent contrivance to sequester defendant’s property. 
But it is not established that a judgment by confession for an ex- 
isting debt will be disturbed at the instance of a judgment credi- 
tor for mere irregularity in the proceedings or for a defective state- 
ment of the consideration of the bond in the affidavit where 
neither fraud or bad faith are shown. Upon this latter question 
the earlier decisions were that such an attack could not be made. 
The case of Clapp v. Ely, 27 N. J. L. (8 Dutch) 555, has been 
deemed to reverse the preceding decisions, but such grave doubt 
is thrown upon the question by the later case of War- 
wick v. Petty, 44 N. J. L. (15 Vroom) 542, that the 
matter must be considered as still an open one. The better opinion 
seems to be that if the bond is shown to have been given for an 
honest debt existing at the time, a subsequent creditor cannot 
vacate it merely because the consideration is not expressed in the 
affidavit with technical nicety or with entire conclusiveness. In 
the present case the plaintiffs’ debt is admittedly honestly due and 
owing. It was contracted for the wares and merchandise sold 
upon credit by the plaintiff to the defendant. In the affidavit the 
consideration of the bond is in the following words: ‘‘For the 
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consideration and value of goods and merchandise sold and de- 
livered by the said firm of Simons Bros. & Co. to the said Chris- 
tian L. Schneider at his request.’’ The only exception urged 
against this affidavit is that it fails to disclose the fact that as be- 
tween the parties to the bond a promissory note for the five thous- 
and dollars had been taken, and was still in existence and in the 
possession of the plaintiffs. Under the view which I have express; 
ed I do not consider that the applying creditor can take advantage 
of this omission for the purpose of vacating the judgment in 
question. 

The applying creditor claims, however, that the judgment in 
this case was confessed for the fraudulent purpose of protecting 
the defendant’s property from his other creditors. Upon this 
point the testimony of the plaintiffs and defendant is all that we 
have to guide us. From the evidence it appears to me to be satis- 
factorily proved that the defendant, in confessing the judgment, 
was actuated rather by the expectation that he could rely upon 
the plaintiffs to give him future assistance than for the mere pur- 
pose of discharging the plaintiff's debt in preference to his other 
creditors. But the existence of this state of mind, or even the 
proof of a fraudulent intent in the judgment debtor, is without le- 
gal significance in the absence of satisfactory proof that the plain- 
tiffs participated in the fraudulent design. Iam unable to find in 
the case any sufficient proof of this character. The testimony of 
the plaintiff is apparently frank and candid. He disavows any 
understanding or arrangement whereby he was either to re-convey 
the property if it came into his hands or to continue to hold the 
judgment unexecuted by a sale for the purpose of hindering other 
creditors. The most that can be said to be proved is that he in- 
tended to purchase at the sale, if such a course became necessary to 
protect his own interest, and in this event he contemplated the 
possible employment of the defendant as his agent either in dis- 
posing of the stock thus purchased, or possibly of carrying on such 
business as the plaintiffs might determine upon. This is not suf- 
ficient ground upon which to set aside a judgment obtained for an 
admittedly honest debt. 

The adjudicated cases upon this point emphatically unite in 
saying that in order to work such a result the proof of the fraudu- 
lent participation of the plaintiff must be clearly established. 
Morris Canal Co. v. Sterns, 23 N. J. Eq. (8 C. E. Gr.) 414; Ibid, 
24.N. J. Eq. (9 C. E. Gr.) 588; Goodwin v. Handel, 26 N. J. Eq 
(11C. E. Gr.) 24; Caldwell v. Fifield, 24 N. J. L., (4 Zab.) 150; 
Jones v. Naughright, 10 N. J. Kq., (2 Stock.) 298; the court in 
the latter case saying, ‘*The circumstances, to justify such an 
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inference, must be strong and convincing when it is proved be- 
yond doubt that the debt itself was justly and honestly due.”’ 

It is claimed that there is proof from which the court may infer 
that the bond was antedated by one day. Ido not find this fact 
to be conclusively proved, and if it were proved I cannot see its 
significance. Parties having the right to make an agreement as to 
the date at which a debt shall fall due may fix such date with ref- 
erence to any point either present, past or future which they may 
see fit. Asa matter of fact the bond was entered up at the time 
when by its face it was proper to doso. The parties might have 
omitted the date altogether and have entered up the bond on the 
same day that it was made; so that no injury has resulted from 
the alleged irregularity. 

It is also urged that the taking of the promissory note was, as to 
Schneider’s other creditors, a payment of the original indebted- 
ness. <A note of the party alone who owes the debt cannot be con- 
sidered as payment. The parties themselves may always fall back 
upon the real consideration, which in this case by their action they 
have expressed their intention todo. Whether the plaintiffs con- 


tinue to have actual possession of the note is a matter which solely 


concerns the defendant. 
The rule to show cause must be dismissed. 

For cases on the requisites of the affidavit stating the consideration, see Woodward ads. 
Cook, 7 N. J. L. (1 Hals) 160; Latham v. Lawrence, 11 N. J. L. (6 Hal.) 322; Evans v. 
Adams, 15 N. J. L. (3 Gr.) 373; Reading v. Reading, 24 N. J. L. (4 Zab.) 358; Ehler v. 
Turner, 35 N. J. Eq. (8 Stew.) 68.—Eb. 


JAMES F. CLEARY, CONTESTANT, ». FRANK A. KENDALL, INCUMBENT. 
(Camden Circuit Court.) 


Elections — Petition -- Affidavit — Admis- 
sion of Incumbent—1. In a contested election 
under Rev., “ Elections,” Sec. 100 et seq., the 
admission by the incumbent of the facts 
stated generally in the petition, is not suffi- 
cient basis for a final judgment. 

2. The affidavit annexed to such petition 
must show means of knowledge in the affiant 
of the facts sworn to, and must state particu- 


lar facts, not merely belief in the truth of the 
general matters contained in the petition. 

3. Where the affidavit annexed to the pe- 
tition is defective in the above respect the 
omission cannot be supplied by the affidavits 
of strangers to the record. 

4. The dismissal of one petition is not a 
bar to the filing of other petitions by the 
same contestant. 


Mr. Frederick A. Rex for the contestant. 
Messrs. Thomas P. Curley and John W. Wescott. 


GARRISON, J.: This is a contested election case. 


The papers be- 


fore me are, (1) the petition of the contestant and fifteen electors; 
(2) the affidavit of two of said electors that the matters contained 
in the petition are true to the best of their knowledge and belief ; 
(3) three affidavits, each made by strangers to the record, setting 
forth the particulars of the conduct of election officers sufficient to 
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change the result of said election ; (4) the answer of the incumbent, 
not under oath, whereby he admits the facts which deprive him of 
his office in favor of the contestant. 

Upon these papers the Circuit Court is asked to make an order 
cancelling the certificate of election of the incumbent, and declar- 
ing the contestant to be entitled to a certificate of election. For 
such a result the admission of the incumbent is mainly relied upon. 

A moment’s reflection must convince counsel that such a course 
would not be consistent with correct judicial action. Under the 
proceedings adopted, the legislature has authorized the Circuit 
Court to assume jurisdiction upon proof of certain facts enumer- 
ated in the statutes, and afterward to proceed as in an action at law. 
The material issue to be resolved by the court is whether the con- 
testant at a given election received the votes of a greater number of 
electors than the incumbent. This is a question of fact to be de- 
cided upon legal evidence, which always means the best evidence. 
The admission of the incumbentin a proceeding of this character is 
without significance excepting possibly upon the question of costs. 
Such an admission could be relied upon only upon the notion that 
this is an action strictly inter partes. Such, however, is not the 
case here. Apart from the rights of rival candidates, the public 
are interested in having the office accorded to him who was 
lawfully elected. It is not within the power of one who holds a 
certificate of election voluntarily to yield the office to another. 
If the incumbent were really elected he may resign the office, 
but he cannot transfer it. If his election is merely fictitious he 
can do nothing but refuse to accept a certificate, or, having 
accepted it, to resign. The opposite view results in this, that one 
who admits that his own right is totally invalid thereby acquires 
the right to name the person to whom the office shall go, without 
regard to whether such person has received the necessary expres- 
sions of the popular will. It is obvious, therefore, that no final 
order can be based upon the admission of the incumbent. 

The remaining question is whether the papers before me contain 
proof of the necessary jurisdictional facts. Upon this point my 
conclusion is: 1. That the petition alleges generally facts upon 
specific proof of which jurisdiction would attach. 2. That the 
affidavit made by two of the petitioners is radically defective in 
that it does not contain particular statements, nor does it show that 
the facts stated in the petition are within the knowledge of the 
affiants. 3. That the affidavits of those who are strangers to the 
record, while they fill the proper measure of proof in the respect 
above alluded to, cannot be received because the deponents are 
not petitioners. The matter then stands thus: If the affiants to 
the petition had testified to the facts contained in the extraneous 
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affidavits, or if the affiants to these latter affidavits had been signers 
of the original petition, the court would assume jurisdiction in the 
premises. As the matter now is Iam without power to proceed. 
This is a strictly statutory proceeding, and unless the requirements 
of the act are complied with the court has no more right over the 
parties or the subject matter than a justice has in a landlord and 
tenant case where the affidavit fails to disclose facts constituting a 
tenancy. The petition must be dismissed. I may say that there 
is nothing in the nature of this proceeding to prevent the filing of 
a new petition. 


For contested election cases, see Borrough v. Branning, 9 N. J. L. J.110; Essex County 
Register’s case, 12 N. J. L. J. 29, 271; Middlesex County Clerk’s case, 13 N. J. L. J. 26, 
34.—Ep. 





HENRY S. PENCE ET AL., ADMINISTRATORS OF THE ESTATE OF CATHERINE 
DUCKWORTH, v. HIRAM FORCE, 


(In Chancery of New Jersey. Opinion filed April, 1890.) 
Administrators — Accounting — Allowance for Disbursements 
Made for Funeral Expenses, ete. 


The facts in this case were as follows: Catherine Duckworth, 
the widow of George Duckworth and a sister of the defendant, 


died in 1866 at the defendant’s house in Hunterdon county. Sarah 
Pence, one of the complainants, and John Duckworth are her only 
children. For some years prior to 1860 she was a patient in the State 
Asylum for the Insane, near Trenton. In 1860 she was discharged 
from that institution and went to live with the defendant and con- 
tinued to reside with him until she died. This residence was had 
at the instance of her husband, who, having installed another 
woman in her place at his home, would not take her back there. 
He agreed with the defendant to pay for his wife’s maintenance, 
and did pay him $1.50 per week until November, 1865, after which 
time the price was reduced by mutual consent to $1 per week, which 
sum was paid until the death of the husband in December, 1867. 
After his death the defendant became the administrator of the 
estate and settled up the estate. He claims to have paid over to 
the widow certain chattels selected by her, her distributive share 
of her husband’s estate and a gross sum allowed for her dower. 

The complainants, as administrators of the estate of Catharine 
Duckworth, charge that these moneys are still in the defendant’s 
hands, and ask for an accounting of them. 

McGILL, C., in the conclusions filed by him, finds that the com- 
plainants are entitled to a decree and that the defendant should 
account for the moneys and property that came to his hands. In 
the accounting the defendant will be allowed one dollar for each 
week that he maintained Mrs. Duckworth after her husband’s 
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death, besides the moneys that he expended for her funeral and 
tombstone. 





WITTHINGHAM v. LIGHTHIPE ET AL. 
(In Chancery of New Jersey. Opinion filed April 2, 1890.) 


Contract for Conveyance of Land—EHzecutory Contracts Without 
Consider ation— Trust—Gift. 
[Syllabus of Opinion.] 

Opinion by VAN FLEET, V.C.: Every valid contract for the con- 
veyance of land creates, in a qualified sense, the relation of trustee 
and cestui que trust, provided it be one which equity will enforce. 

Courts of equity never enforce an executory contract which is 
without consideration ; they treat it as a nullity. 

Courts of equity will not enforce a promise to create a trust or 
make a declaration of trust unless the promise is supported by a 
valuable consideration. 

Courts will not enforce a promise to make a gift. 





BEIDEMAN v. THE ATLANTIC CITY RAILROAD CO. 
(In Chancery of New Jersey. Conclusions filed April 8, 1890.) 


Railroads—Shifting of Trains in Vicinity of Residence Prop- 
erty— Nuisance. 


In this case the complainant asks that the defendant may be 
enjoined from using its tracks for the purpose of shifting its cars 
in making up or in unmaking trains, in the vicinity of his dwelling. 
The tracks used for this purpose are about sixty feet from the 
dwelling of the complainant and they are used by the defendant in 
preparing trains for departure and in shifting the cars of incoming 
trains to other localities. This work is done by the use of the 
engine, and more or less noise is made and steam cast off. It is 
also claimed that the train men indulge ina great deal of loud and 
boisterous hallooing. These noises and smoke disturb the com- 
plainant and his wife by keeping them awake at night, and so 
affecting their dwelling by the rambling and shaking that a lamp 
will not stand upon the mantel-piece. 

The complainant further alleges that these causes have produced 
and caused his wife to suffer from nervous prostration. 

It is insisted that the track is not only unlawful but unnecessary, 
and that the shifting of the trains is a part of the terminal business 
of the company and that the statute provides for the condemnation 
of sufficient land for this purpose. 

Brrp, V. C., in the conclusions filed by him, finds that the court 
cannot prescribe the bounds or fix the shape or character of the 
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land used for terminal purposes, nor how far the tracks must be 
placed from residences ; nor is the defendant guilty of creating or 
maintaining a nuisance in using its main tracks, for out- 
going and incoming trains, and for the shifting of its cars in mak- 
ing up and unmaking trains, unless some abuse of its chartered 
privilege is shown. 

There is no proof to show that the defendant has negligently 
exercised the right conferred by the legislature, and the complain- 
ant’s bill must be dismissed with costs. 


For distinction between use of streets for ordinary right of way and for terminal purposes 
see Thompson v. Penna. R. R. Co., 11 N. J. L. J. 11. Charge by Scudder, J.—Eb. 


SINCLAIR v. STAFFORD. 
(Morris Circuit Court.) 
Affidavit—Form Of—Requisites Of. 


On a motion to amend a lien claim the plaintiff presented an af- 
fidavit. 
Maaitk, J.: 1am unable to make any order on the affidavit pre- 


sented. While purporting to have been taken in New York city, 
it is headed state of New Jersey, Essex county. I am unwilling 
to encourage such irregularities, 


See Minford v. Taylor, 12 N. J. L. J. 282.—Epb. 





THE LOVELL MANUFACTURING CO. ». RAN. 
(Union Circuit Court.) 


Practice—Personal Service of Declaration. 


Judgment was entered by default for want of an affidavit of 
merits. A copy of the declaration had been served on the defend- 
ant’s attorney and service acknowledged by him. The defendant 
moved to open the judgment. 

VAN SyckEL, J.: The judgment must be vacated. Service of a 
copy of the declaration on the defendant’s attorney is not such ser- 
vice as is contemplated by the act of 1889. 

See The Chapin Hall Lumber Co. v. Camp, 12 N. J. L. J. 267 and note p. 269. For 


decisions on question of affidavit of merits, see Woodruff v. McGarigle, 12 N. J. L. J. 384; 
Van Dyke v. Oliphant, 13 N. J. L. J., pages 45 and 92.—Eb. 
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HENRY. S LITTLE, RECEIVER OF THE CENTRAL R. R. CO. OF N. J., v. SAMUEL E, 
BOWERS, COMPTROLLER OF THE CITY OF ELIZABETH, AND THE CITY OF 


ELIZABETH. 


(Supreme Court of the United States. 


Voluntary Payment— Jazes—Jurisdiction 
of Courts—There Must be an Actual Subject of 
Controversy on the Record—Taxes for the 
years 1876 to 1882 inclusive, against the 
lands of the prosecutor, having been ad- 
justed and reduced by the adjustment com- 
missioners appointed under the New Jersey 
tax adjustment act of 1886, which gave the 
commissioners power to sell the lands in fee, 
the prosecutor paid them, under protest, be- 
fore warrant issued and before interest began 
to accrue. Held, that such payment was not 
involuntary, the payment not having been 
made as a condition (under the railroad tax 
act of 1884) permission being given by the 
court to bring suit to test the legality of 
the tax. 

The taxes which were the subject-matter 
of the writ of certiorari having been volun- 


Decided April 7, 1890.) 


tarily paid, there is no real controversy be- 
tween the parties on the record, and the writ 
of error must be dismissed. The writ can- 
not be used for the purpose of obtaining the 
opinion of this court upon a question of law 
on which the parties are desirous of obtain- 
ing a decision. 

The fact that this point was taken after ar- 
gument on the merits and after an extension 
of time given by courtesy of counsel makes no 
difference, nor can the court entertain juris- 
diction when there is no real controversy on 
the record, even thongh both parties agreed 
that the case was a proper one in which to 
obtain the decision of the court upon a ques- 
tion of law, important to both of them with 
respect to matters in controversy between 
them in other cases. 


In error to the Court of Errors and Appeals of the State of New 
Jersey. 

The writ of error brought up proceedings relative to the assess- 
ment of certain taxes made by the city of Elizabeth upon lands of 
the Central Railroad Company of New Jersey. After argument of 
the case on its merits, the defendants were given leave to file briefs. 
They filed briefs and also a motion to dismiss the writ of error. 
The decision was rendered on this motion. The facts are stated in 
the opinion. 

Mr. Frank Bergen for the motion. 

Mr. Benjamin Williamson contra. 

Mr. Justice LAMAR delivered the opinion of the court. 

This was a writ of certiorari issued out of the Supreme Court of the 
state of New Jersey, on the sixth of November, 1882, at the instance 
of Henry S. Little, receiver of the Central Railroad Company of 
New Jersey, a corporation of that state, commanding Samuel D. 
Bowers, comptroller of the city of Elizabeth, and the city of Eliz- 
abeth, to certify and send to that court their proceedings relative 
to an assessment of certain taxes made by that city upon real prop- 
erty of the company within the city limits, particularly described 
in the writ for the year 1876. 

Upon the hearing of the case in that court the investigation ex- 
tended to like assessments made by the city for the years 1877 
to 1882 inclusive; and the judgment of the court was that the 
assesements should stand affirmed. That judgment having been 





140. THE NEW JERSEY LAW JOURNAL. 


affirmed by the Court of Errors and Appeals of the state, this writ 
of error was prosecuted. The federal question involved is as to 
whether these assessments impaired the obligation of a contract 
which the company claimed existed between it and the state by 
virtue of an act of the state legislature, approved March 17, 1854, 
and were therefore violative of section 10, article 1, of the consti- 
tution of the United States. 

After the argument of the case in this court upon its merits, the 
defendants in error were given leave to file briefs, a privilege of 
which they availed themselves; and they also filed a motion to 
dismiss the writ of error. This motion is based upon the following 
grounds. 

First. Because the taxes levied on the property of the company 
in the city of Elizabeth in and for the years 1876 to 1882, inclusive, 
being the same taxes mentioned in the record in this cause, have 
been paid and satisfied in full since the writ of error was issued, 
together with the costs of the case. 

Second. Because the writ of is bring prosecuted by the plaintiff 
in error for the sole purpose of obtaining the opinion of this court 
as to the validity of an alleged contract on the subject of taxation 
between the state of New Jersey and the company, and the state 
is not a party in the form or sense in which a party in interest must 
be a party to a litigation in order to be bound by a judgment of the 
court. 

Third. Because the plaintiff in error does not owe any taxes to 
the city of Elizabeth, to Samuel D. Bowers the former comptroller 
of the city, or to any existing officer of the city, nor does the com- 
pany owe any sum of money to the city for taxes. 

Fourth. Because all claims for taxes heretofore made or held by 
the city of Elizabeth or any officer thereof, against the Central 
Railroad Company of New Jersey, or the property of the company 
or any receiver of it, have been adjusted, compromised and paid in 
full voluntarily, by the railroad company or its appropriate officer 
or representative. 

The motion is supported by a number of affidavits of the tax 
officers of the city of Elizabeth, including the present comptroller, 
and the commissioners of adjustment. From these affidavits it 
appears that during the year 1887, by virtue of a statute of the 
state passed in 1886, the commissioners of adjustment for the city 
of Elizabeth readjusted and reduced to a considerable extent the 
taxes levied by the city upon the property of the railroad company 
for the years 1876 to 1882 inclusive, and also for the year 1883; 
that during the progress of that revision and readjustment, H. W. 
Douty, real estate agent of the company, appeared before the com- 
missioners from time to time and urged the reduction of the claims 
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of the city for taxes qgainst the property of the company ; that 
after the adjustment had been completed the taxes were paid by 
the railroad company before interest on them began to accrue under 
the act by virtue of which the adjustment was made; that no war- 
rant was issued or other step or proceeding taken by or on the part 
of the city for the collection of the taxes prior to the time of pay- 
ment, nor could any proceedings have been taken to enforce their 
payment for several months thereafter, and that no protest against 
the payment, or objection thereto, was made by the company or 
any person acting on its behalf. It appears that during the pro- 
gress of the readjustment the commissioners committed an error 
by including therein certain taxes for the years 1884, 1885 and 1886. 
Donty requested them by letter to correct that error saying ‘‘if 
this is done I am satisfied the adjustment will be promptly paid 
after confirmation.’’ Thé correction was made as requested and 
the taxes thas readjusted and reduced—the same taxes here in dis- 
pute—were paid by the company as above set forth. 

As regards the costs of the proceedings in the court below it seems 
they were paid under the following circumstances: After the judg- 
ment of the Court of Errors and Appeals had been rendered, an 
entry was made upon its record reciting the fact that the judgment 
of the Supreme Court had been affirmed at the cost of the plaintiff 
in error, and further ordering that the record and proceedings be 
remitted to the Supreme Court of the state to be proceeded with in 
accordance with law and the practice of the-court. As the counsel 
for the plaintiff in error supposed that that form of the judgment 
would preclude the taking of a writ of error from this court, by an 
arrangement between counsel for both parties the record was 
changed to its present form, and the costs in the case were then 
paid by the plaintiff in error. 

As opposed to this motion, there is no denial of the fact that the 
taxes in dispute have been paid. It is insisted, however, that such 
payment was not voluntary, but was made under duress as the only 
means of avoiding execution ; that payments were made before suit 
brought only when imposed by the court as a condition for being 
permitted to bring suit, and after suit brought only to save property 
from sale in the absence of any stay or possibility of getting one. 
But an examination of the affidavit of the principal attorney for 
the railroad company, filed here, discloses the fact that the taxes 
which are referred to in this connection are the taxes assessed for 
the years 1884 to 1887 inclusive. In the case of those taxes the 
proceeding for their collection were regulated by an act of the New 
Jersey legislature passed in 1884, which in its sixteenth section 
provided that if any company should desire to contest the validity 
of any tax levied thereunder, such contest should be made by cer- 
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tiorari, which might be granted ‘‘on such terms as the justice or 
court granting the writ may impose.”’ 
But that act and the proceedings for the collection of taxes under 


it are in no wise before the court in this case. In the nature of 


things the proceedings which the attorney describes could not have 
applied to the collection of the taxes for the years 1876 to 1882, 
inclusive, for this suit which relates to them was disposed of by 
the Supreme Court of the state long before the act of 1884 was 
passed. There is nothing in the record to show that the payment 
of the taxes in dispute was imposed by the court as a condition 
precedent to the company’s right to bring suit to test their legality. 
In fact, no such condition was imposed, or could have been imposed 
when this suit was brought, for there was no statute of the state at 
the time giving any such power to the court. 

In respect to the taxes here in dispute, it is claimed that they 
were also paid involuntarily, because, under the readjustment act 
of 1886. the readjustment made by the commissioners was final 
and conclusive upon all persons, became immediately due, was col- 
lectible by the comptroller without interest, if paid within sixty 
days, and, if not paid within six months, it was made the comp- 
troller’s mandatory duty to sell the lands assessed, at public 
auction, to the highest bidder, and the purchaser at such sale 
obtained title by fee simple absolute. 

We do not think the payment of the taxes under the circum- 
stances detailed in the affidavits before referred to, and admitted 
substantially by the plaintiff in error, was an involuntary payment, 
or a payment under duress, within the meaning of the law. In 
Wabaunsee County v. Walker, 8 Kan. 431, cited with approval in 
Lamborn v. County Commissioners, 97 U. 8. 1881, and also in Rail- 
road Co. v. Commissioners, 98 U. S. 541, 543, it was said: ‘‘ Where 
a party pays an illegal demand with a full knowledge of all the 
facts which render such demand illegal, without an immediate and 
urgent necessity therefor, or unless to release his person or prop- 
erty from detention, or to prevent an immediate seizure of his per- 
son or property, such payment must be deemed voluntary, and 
cannot be recovered back. And the fact that the party, at the time 
of making the payment, files a written protest does not make the 
payment involuntary.”’ 

The court then stated the facts in Union Pacific Railroad Co. v. 
Commissioners, 98 U. S. 181, above cited, and quoted at some 
length the opinion of Chief Justice Waite, and referring also to 
Dillon on Municipal Corporations, sections 941-947, and cases there 
cited, continued as follows: 

The reasoning of the court in that case applies equally to the 
facts in this. In no sense do we think the payment of the taxes in 
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suit was made under dyress. Their payment, under the circum- 
stances above set forth, was in the nature of a compromise, by 
which the city agreed to take, and the company agreed to pay, a 
less sum than was originally assessed. The effect of this act was 
to extinguish the controversy between the parties to this suit. 

This case is clearly distinguishable from Robertson v. Bradbury, 
132 U. S. 491. In that case the jury, by returning a verdict in favor 
of the plaintiff, virtually found that he had been compelled to pay 
the illegal duties assessed against his goods by the collector of the 
port at New York, in order to get possession of them from the col- 
lector. Here there is no question as to the seizure of the goods 
at all. 

The lands which had been assessed were still in the possession 
and under the control of the railroad company. No warrant had 
been issued against them, and no active steps had been taken by 
the city to enforce the collection of the taxes assessed, nor could 
any such proceedings have been resorted to by the city for at least 
several months thereafter. Moreover, the question of the validity 
of the taxes was involved in pending litigation. 

It is true that the judgment of the court below stands unsatisfied 
except so far as relates to the costs, which, as before stated, have 
been paid ; but that is immaterial inasmuch as the controversy upon 
which that judgment was rendered has been extinguished. That 
in effect satisfied the judgment. Neither the affirmance nor the 
reversal of that judgment would make any difference as regards 
the controversy brought here by this writ of error. It matters not 
that the taxes from 1884 to 1887, inclusive, were paid under duress, 
They are in no wise before the court, and according to the showing 
of the plaintiff in error they differ materially from the taxes in dis- 
pute in this case. 

It is well settled that when there is no actual controversy involv- 
ing real and substantial rights, between the parties to the 
record the case will be dismissed. In Lord v. Veazie, 8 How. 
251, a writ of error was dismissed by this court where it appeared 
by affidavits and other evidence by persons not parties to the suit 
that there was no real controversy between the plaintiff and the 
defendant, but that the suit was instituted to procure the opinion 
of this court upon a question of law, in the decision of which they 
had a common interest opposed to that of the other persons, who 
were not parties to the suit and had no knowledge of its pendency 
in the circuit court. Chief Justice Taney in delivering the opinion 
of the court said: ‘‘It is the office of courts of justice to decide 
the rights of persons and of property, when the persons interested 
cannot adjust them by agreement between themselves, and to do 
this upon the full hearing of both parties. And any attempt, by 
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a mere colorable dispute, to obtain the opinion of the court upon a 
question of law which a party desires to know for his own interest 
or his own purposes, when there is no real and substantial contro- 
versy between those who appear as adverse parties to the suit, is 
an abuse which courts of justice have always reprehended, and 
treated as a punishable contempt of court.” 

In Cleveland v. Chamberlain, 1 Black 419, the rule laid down in 
Lord v. Veazie supra, was adhered to, and held applicable to a case 
in which it appeared that the appellant had purchased and taken 
an assignment of all the appellee’s interest in the decree appealed 
from. And the appeal was dismissed. 

In Wood Paper Company v. Heft, 8 Wall 333, an appeal upon a 
bill for the infringement of a patent was dismissed, it having been 
made to appear to the court that, after the appeal, the appellants 
had purchased a certain patent from the defendants under which 
the defendants sought to protect themselves; and that the defend- 
ants, as compensation, had taken stock in the company which was 
the appellant in the case. And it was further held that the fact 
that damages for the infringement alleged in the bill had not been 
compromised did not affect the propriety of the dismissal. 

In San Mateo County v. Southern Pacific Railroad Co., 116 U. 
S. 138, a writ of error was dismissed where it appeared that the 
taxes assessed against the company had been paid to the county 
after the suit had been commenced, the court resting its judgment 
upon the reason that there was no longer an existing cause of ac- 
tion in favor of the county against the railroad company. To the 
same effect see Henkin v. Guerss, 12 East 247; in re R. J. Elsam, 
3 Barn. & Cress., 597; Smith v. Junction Railway Co., 29 Ind. 
546 ; Freeholders of Essex v. Freeholders of Union, 44 N. J. Law 
438. 

A further defense urged against this motion is laches. It is urg- 
ed that the facts upon which it is based were known to the defend- 
ants in error at least two years ago, and that any objection to the 
writ of error should have been made before the argument of the 
case upon its merits. It is also insisted incidentally, that the mo- 
tlon was filed in violation of professional courtesy inasmuch as it 
was through the intercession of the attorney for the plaintiff in 
error that an extension of time was allowed the defendants in error 
within which they could be heard on brief, after the argument on 
the merits. We do not think, however, the question of laches has 
any bearing upon this question. The fact that there is no contro- 
versy between parties to record ought, in the interest of a pure ad- 
ministration of justice, to be allowed to be shown at any time be- 
fore the decision of the case. Any other rule would put it in the 
power of designing persons to bring up a feigned issue in order to 
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obtain a decision of this court upon a question involving the rights 
cf others who have had no opportunity to be heard. If, as is con- 
tended on behalf of the plaintiff in error, the question involved in 
this case is one of great importance to the railroad company and 
to the state, and is identical with that in a number of other cases 
pending in the court below, so much more the important is it that 
it should not be decided in a case where there is nothingin dis- 
pute. Nor is it material that the case was selected by the plaintiff 
in error and agreed to by the defendant in error before the writ of 
error was prosecuted as one in which the question of taxation under 
the New Jersey statute could be fully considered and decided by 
this court ; for it is well understood that consent does not confer 
jurisdiction. 

For the reasons above stated the motion to dismiss the writ of 
error is granted at the cost in this court of the plaintiff in error. 
It is so ordered. 


THE PRESIDENT OF THE UNITED STATES, EX REL., CHARLES MORAN ET AL., 
RELATORS ». THE CITY OF ELIZABETH ET AL., DEFENDANTS. 
(United States Circuit Court, District of New Jersey.) 
Mandamus-- Municipal Corporations— that the performance has been refused by 
Enforcement of Tazes—An alternative writ the person upon whom the duty rests. 
of mandamus is analogous to a declaration If the writ demands more than the rela- 
in an ordinary suit. It must show upon its tors are entitled to have awarded them, it is 
face a clear right to the relief demanded, bad upon demurrer. 
and the material facts on which the relator A writ of mandamus directing the city of 
relies must bedistinctly set forth. Especially Elizabeth and the other defendants to per- 
must the matter of inducement stated include form the duties recited in the writ, and that 
everything necessary to show jurisdiction such persons as may be elected to fill vacan- 
ver the subject of the writ and to warrant cies in the board of revision and assessment 
its mandate. of taxes do accept said office and forthwith 
The writ must show that a demand has qualify to fill the same, and forthwith to 
been made by a party having a right to meet and assess a tax directed to be levied 
make it for the performance of a duty, and by the city council, is bad on demurrer. 


Messrs. Strong & Matthewson for the relators. 

Mr. Bergen (City counsel) for the defendants. 

GREEN, D. J.: 

This matter comes before the court upon a demurrer interposed 
by certain of the defendants to an alternative writ of mandamus 
directed to ‘* The City of Elizabeth, the Comptroller, the Treasurer, 
the President and members of the City Couneil, and the Board of 
Assessment and Revision of Taxes of said City, and to such per- 
sons as shall be elected in pursuance hereof, to fill vacancies in said 
Board of Assessment and Revision of Taxes.’’ The writ recites 
the recovery of the judgment against the city of Elizabeth, the is- 
suing of a writ of execution thereon, the return of the writ wholly 
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unsatisfied by the Marshal of the District, there being no property 
belonging to the city, by the Marshal according to law and the ser 
vice of the writ, but upon whom such service was made not being 

¢ 







stated ; that the board of revision of taxes in said city consists o 
one person from each of the eight wards of the city, which boar 
acts as the assessor of said city ; that ever since rendition of rela- 
tors’ judgment said board has not been in existence on account of 
the resignation of its members, and the failure to qualify of the 
persons elected thereto; that the said board is required by Jaw and 
it is its duty, to assess the taxes in and for the said city, and, of 
such persons as are elected to fill such vacancies, to accept said 
fice, and to qualify to fill the same, and of said board of assess 
ment and revision of taxes to meet and assess taxes and to per 
form each and every other act required by law to be performed b; 
them in relation thereto; that itis the duty of the city of Eliza- 
beth to levy, assess and collect a tax sufficient to discharge the re- 
lators’ said judgment ; that it is the duty of thecity conncil of said 
city to levy, raise and collect said tax, and to fill any vacancies in 
said board of assessment and revision of taxes of said city; that it 
is the duty of the comptroller of said city upon the levying and 
the assessment of said tax to collect or cause the same to be col- 
lected as provided by law, and paid to the treasurer of the city 
that it is the duty of the said treasurer, upon receiving said tax, to 
pay the same to the marshal of this district; that the said defend- 
ants have failed, neglected and refused to perform the said severa! 
respective duties; that the persons elected to fill vacancies in the 
board of assessment and revision of taxes have not accepted said 
office or qualified to fill the same, and have not forthwith met and 
assessed said tax. The mandate of the writ is that the said ‘‘city of 
Elizabeth,’ as a municipal corporation, and the said other defend- 
ants, do perform the various acts recited in said writ as duties owing 
such persons as may be elected to 
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by them respectively, and that ‘* 
fill vacancies in the board of revision and assessment of taxes, 
accept said office and forthwith qualify to fill the same, and forth- 
with to meet and assess said tax directed to be levied by the city 
couucil or show cause why they have not so done.” 

To this writ the defendants have demurred. 

An alternative writ of mandamus, being regarded as the founda- 
tion of all the subsequent proceedings in the cause, is in its nature 
analogous to a declaration in an ordinary suit at law, and is sub- 
ject to the same rules of pleading. Rader v. Union, 43 N. J. L. 
(14 Vroom) 518. 

lt musi show upon its face a clear right to the relief demanded 
and the material facts on which the relator relies mast be dis- 
tinetly set forth. People v. Westchester, 15 Barb. 607. 
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Especially must the matter of inducement stated in the alterna- 
tive writ include everything necessary to show jurisdiction over 
the subject of.the writ, and to warrant its mandate. High on Man- 
damus, section 537. 

Applying these principles to the writ in question, it becomes 
apparent that it cannot be sustained. A court, before it grants a 
mandamus, must be convinced that there has been a demand made 
by a party having a right to make it for the performance of the 
duty sought to be enforced, and a refusal to perform it by the 
party against whom the application is made. If a writ fails to 
show clearly and convincingly such a state of affairs, it is bad. 
Now, upon examination of this writ, it is found that it commands 
certain persons not named who may hereafter perchance be elected 
by the common council of the city of Elizabeth to membership in 
the board of assessment and revision of taxes in that city, to take 
the steps necessary, after such election, to qualify themselves to be- 
come members of that board and to perform the duties such mem- 
bership casts upon them. 

Just how the relators became vested with a right to demand the 
enforcement of such a duty, alleged to be owing by, persons 


Y, 
unknown and unidentified, and who certainly have never had cast 


upon them, to the knowledge of the court, the burthen of the per- 
formance, is very difficult to conceive. How can there be existent 
aright to the performance of a duty, so called, if the duty itself 
be non-existent? It is true that circumstances may cause such 
duty to arise in the future, but we are dealing with the present. 
And up to this time it will not be contended that the duty, whose 
performance is sought to be enforced by this writ, has become due 
from any person. There are, admittedly, certain precedent formal- 
ities which must be complied with. The common council of the 
city of Elizabeth may exercise its prerogative of choosing mem- 
bere of the board of assessment and revision of taxes, before the 
duty of qualifying for such office can be owing by any one. 

Until such choice is made the duty lies dormant—is in abeyance 
—as to every person eligible for membership inthat board. When 
one is chosen by the council, then, for the first time, does this duty 
arise; then, for the first time, is he who is chosen placed under an 
obligation of performance ; and then would the failure to perform 
authorize and empower the court to compel performance by its 
mandamus? For not until then could a demand for performance 
be made nor could a refusal of such demand be interposed. 

This writ, therefore, plainly demands more than the relators are 
entitled to have awarded to them. In such case it is held without 
exception that the writ is bad, upon demurrer, and that judgment 
must be given for the defendants. For the court cannot be called 
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upon to distinguish and separate the good pleading from the bad, 
and treat the latter as mere surplusage and of no weight or effect. 
On the contrary, the fault taints the whole writ, and it must be set 
aside in its entirety. 

This conclusion makes it unnecessary to consider other objec- 
tions to the writ which were urged upon the argument. But I 
think it proper to say that the effect of Judge Nixon’s opinion in 
Moran v. City of Elizabeth, 9 F. R. 72, was to adopt as the prac- 
tice of this court in causes similar to this, involving the collection 
of judgment debts from municipal corporations, the practice which 
obtains in the state of New Jersey, as prescribed by the act entitled 
‘‘A supplement to an act entitled ‘An act respecting executions,’ ”’ 
approved March 27, 1878, Laws of New Jersey, 1878, p. 182. And, 
therefore, to entitle the judgment creditors toa peremptory writ of 
mandamus to enforce the payment of their judgment, the require- 
ments of that act must be strictly complied with. 

The defendants are entitled to judgment upon demurrer. 


Nore—For a decision in proceedings for attachment for contempt in not obeying the writ 
in this case, see Moran v. City of Elizabeth, 13 N. J. L. J. 17.—Eb. 





CHARLES H. LEONARD ET. AL.v. WILLIAM H. LEVINGARD AND JAMES J. LEVIN- 
GARD, PARTNERS. 


(Middlesex Circuit Court, February 26, 1890.) 


Practice — Joint Debtors — Service of affidavit of merits, but file no plea within 
Summons and Declaration.--- Where one thirty days, judgment may be entered 
of two joint debtors has been served with against both at the expiration of thirty 
summons and both have been served days. 
with the declaration and a notice to MeMurtrie v. Doughten, 24 N. J. L. (4 
plead within ten days in default of an affi- Zab.) 252, and Stehr v. Ollberman, 49 N. J. 
davit of merits and within thirty days in L. (20 Vr.) 633, distinguished. 
default of a plea, and both join in filing an 


This was a motion to open a judgment entered under the sup- 
plement to the practice act approved May 3, 1889, (P. L. 1889, p. 
334. 

tei of the defendants was served with the summons. As to the 
other who was his partner, it wasreturned not found. Copies of 
the declaration were served on both defendants on October 21, 
1889, after the return of the summons with a notice that judgment 
would be entered in ten days in default of an affidavit of merits. 
On October 29th both defendants joined in filing an affidavit of 
merits, and on November 23d judgment by default was entered 
against both. This motion was made to open this judgment. 

Mr. John NV. Voorhees, in support of the motion, urged that in 
such a case judgment could not be entered until the expiration of 
sixty days under the authority of McMurtrie v. Doughten, 24 N.J.L. 
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(4 Zab.) 252 and Stehr v. Oliberman, 49 N.J.L.(20 Vr.) 633. He in- 
sisted that the only authority given in the act for serving the de- 
claration on # defendant was under section one ‘‘after the defend- 
ant is in court,’’ or under section three by the sheriff ‘‘ at the time 
of the service of the summons.”’ In this case the declaration was 
not served with the summons, and one of the joint debtors was not 
in court when served with the narr. He further insisted that 
while the filing of an affidavit of merits might be a voluntary sub- 
mission to the jurisdiction of the court as to any subsequent pro- 
ceeding in the case, it did not so bring him into court or to make a 
prior service of the declaration upon him good, and that such ser- 
vice of the declaration would be of no more effect thanif it had 
been served prior to the issuing of the summons. He, therefore, 
claimed that under Stehr v. Ollberman and McMurtrie v. Doughten 
the judgment was improperly entered. 

Mr. Ephraim Cutter, contra. 

Scupprr, J.: The case is unlike McMurtrie v. Doughten, 24 N. 
J. L. (4 Zab.) 252, and Stehr v. Ollberman, 49 N. J. L. (20 Vr.) 633, 
because in neither case was there a service of the declaration by 
copy or notice on both defendants, as was done in this case. This 
judgment was entered under the act of May 3, 1889, and the ques- 
tion on this motion is whether it was according to this statute. 

William H. Levingard, as to whom the summons was returned 
not found, was served with a copy of the declaration on October 
21, 1889, and judgment was eptered against both on November 23, 
1889, more than thirty days after such service on him. A copy had 
been served on James J. Levingard on October 21, 1889. After 
these copies of the declaration had been served on both defendants, 
October 29th, both joined in filing an affidavit of merits to prevent 
the entering of judgment against them in ten days from the date 
of such service. By this affidavit both defendants submitted to 
the jurisdiction of the court, and William H. Levingard could take 
no advantage of the fact that there had been no actual service of 
the summons on him. He was in court on the service upon James, 
as a joint debtor, for the purpose of legal proceedings to judgment 
and execution under the statute relating to obligations ; and a sub- 
sequent service of the declaration on him, with the succeeding affi- 
davit of merits brought him within the terms of the statute, under 
which the judgment was entered. The plaintiffs were not, there- 
fore, required to wait until sixty days from the return day of the 
summons, October 14, 1889, but were entitled to judgment in 
thirty days after service of the declaration had been made upon 
both defendants. 

If the defendants desire to open the judgment, it must be on affi- 
davits of surprise and merits. 

The motion will be overruled. 





THE NEW JERSEY LAW JOURNAL. 


DEMUTH v. KENNEDY AND FOWLER. 
(Court of Chancery of New Jersey.) 


Equity Practice— Execution Against Heirs 
—Deficiency—A decree for deficiency having 
been entered on a foreclosure suitand no exe- 
cution issued, the defendant against whom 
the decree was made died seized of lands 
subject to the decree and left heirs at law 


who were non-residents. On petition for 
leave to issue execution against these heirs, 
Held, that the decree could not be enforced 
against the heirs in this way, but only by 
bill and subpeena. Banta v. Trustees, 39 
N. J. Eq. (12 Stew.) 123, distinguished. 


On petition for execution. 

Mr. E. S. Cowles, for the petitioner. 

Pitney, V. C.: The petition prays that a writ of fieri facias de 
bonis et terris may issue in favor of the petitioner, who is the com- 
plainant in the cause, to make the amount of a decree which he ob- 
tained April 26, 1876, for the deficiency in a foreclosure cause. 

By this decree two of the defendants in the cause, Cramond 
Kennedy and Jonathan A. Fowler, were decreed to pay a certain 
ascertained deficiency of $3,785.52; and execution was awarded 
for the amount against the two defendants named. No execution 
was in fact ever issued. Kennedy and Fowler are both dead ; the 
latter leaving heirs who are non-residents, and being at his death 
seized of certain lands which it is desired now to reach by the writ 
asked for. 

[can find no authority for this procedure. The general rule 
is that execution cannot issue upon a judgment at law after the 
death of a defendant without a scire facias against the heirs or 
terre tenants, and the rule of law applies in equity. A scire facias 
at law amounts, in effect, to commencing a new suit. The 
persons interested in the property sought to be affected are enti- 
tled to be heard and must be brought within the jurisdiction of the 
Court according to the regular practice of the Court, viz., by bill 
and subpoena, and, in case of non-resident, by publication. This 
Court has no power to assume jurisdiction of non-residents ex- 
cept in the manner provided by law. The 110th section of the 
Chancery act (Rev. p. 125) provides: **That execution may issue, 
without a revival of the decree,at any time within twenty years from 
the date of such decree; provided, the parties to the decree, or 
those of them during whose lives execution may now issue with- 
out a revival, be then living.”’ The language not only does not 
include the present case, but, by implication, appears to forbid the 
course proposed by the petitioner. 

I do not find that the new rule (216th) covers this case. It 
appears to have been framed with the view to reach only cases 
which had not yet gone to decree. It was held in Banta v. Trus- 
tees, 39 N. J. Eq. (12 Stew.) 123, that if a fieri facias upon a de- 
cree in foreclosure issue after the death of tbe complainant and a 
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sale takes place under it. a good title is made, provided the writ 
was sued out in good faith by the personal representative of the 
complainant. Bift it is there admitted that it was error so to issue it. 
But even that case is clearly distinguishable from the present in 
two of its features. In the first place the lien of the complain- 
ant’s mortgage upon the land in question had been clearly estab- 
lished by the decree of the court, and the execution was special 
to carry out that decree. In the second place the defendants, 
whose property was sold, were all living and there had been no 
devolution of property after the decree. Moreover, the defect 
caused by the death of the complainant could have been remedied 
at any time by the voluntary appearance of his personal represen- 
tative who really sued out the writ. Here the defendants do not 
appear voluntarily in court, but must be regularly brought in. 
This, in my opinion, can only be done by bill and subpcena. 





OLDEST OF KNOWN WILLS. 


The discovery of the earliest known will is an event which pos- 
sesses an interest for others besides lawyers, and there seems no 
reason to question either the authenticity or antiquity of the 
unique document which Mr. Flinders Petrie has unearthed at 
Kahun, or, as the town was known 4,500 years ago, Illahun. The 
document is so curiously modern in form that it might almost be 
granted probate to-day. But, in any case, it may be assumed that 
it marks one of the earliest epochs of legal history, and curiously 
illustrates the continuity of legal methods. It is, however, need- 
less to labor the value, socially, legally, and historically, of a 
will that dates back to patriarchal times. 

It consists of a settlement made by one Sekhenren in the year 
44, second month of Pert, day 19—that is, it is estimated, the 44th ° 
of Amenemhat III., or 2,550 B. C., in favour of his brother, a priest 
of Osiris, of all his property and goods ; and of another document, 
which bears date from the time of Amenemhat [V., or 2,548 B. C. 
This latter instrument is, in form, nothing more nor less than a 
will, by which, in phraseology that might well be used to day, the 
testator settles upon his wife, Teta, all the property given him by 
his brother for life, but forbids in categorical terms to pull down 
the houses ‘‘ which my brother built for n.e,”’ although it empow- 
ers her to give them to any of her children that she pleases. A 
‘* Lieutenant’’ Siou is to act as guardian of the infant children. 

This remarkable instrument is witnessed by two scribes, with an 
attestation clause that might have almost have been drafted yes- 
terday. The papyrus is a valuable contribution to the study of 
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ancient law, and shows, with a graphic realism, what a pitch of 
civilization the ancient Egyptians had reached—at least from a law- 
yer’s point of view. It has hitherto been believed that in the in- 
fancy of the human race wills were practically unknown. There 
probably never was a time when testaments, in some form or other, 
did not exist ; but, in the earliest ages, it has so far been assumed 
that they were never written, but were nuncupatory, or delivered 
orally, probably at the death-bed of the testator. Among the Hin- 
dus to this day the law of succession hinges upon the due solemni- 
sation of tixed ceremonies at the dead man’s funeral, not upon any 
written will. And it is because early wills were verbal only that 
their history is so obscure. It has been asserted that among the 
barbarian races the bare conception of a will was nnknown ; that 
we must search for the infancy of testamentary dispositions in the 
early Roman law. Indeed, until the ecclesiastical power assnmed 
the prerogative of intervening at every break in the succession of 
the family, wills did not come into vogue in the West. But Mr. 
Petrie’s papyrus seems to show that the system of settlement or 
disposition by deed or will was long antecedently practised in the 
East. 

And this archaic instrument is also remarkable as the first recog- 
nition of the power of woman to acquire and exercise rights of 
property, a fact which in itself affords evidence of the advanced 
code of thought that prevailed in Egypt with regard to woman’s 
rights. The story of Hatshepsu, the Elizabeth of Egyptian history 
(whose throne is now preserved in the British Museum), supports 
this view, althongh it is true that that energetic queen long reign- 
ed in the name of the brother whose throne she had usurped. [1 
is only when the fraud was discovered that she resorted to the ex- 
pedient of clothing herself in man’s attire, and adorning herself 
with all the insignia of royalty. Since she is represented on the 
sculptures at El-Assaseef as bearded, and most of the allusions to 
her have the masculine prefix, we must, however, assume that she 
had exceeded the rights of her sex. But this gift of property to 
the wife of a priest of Osiris by her lord and master shows, unless 
the lady possessed peculiar ecclesiastical privileges, that in Egypt 
women actually enjoyed, long before the time of Hatshepsu, very 
solid rights. 

[t is further clear that no known will—nct the Roman will, nor 
the indigenous will of Bengal—can any longer be accepted as the 
most primitive form. Among the Jews we all know that there was 
no provision for the privileges of testatorship. It was a cawusus 
omissi in the Mosaic law, and it was only the later Rabbinical jur- 
isprudence that allowed the power of disposition to attach when all 
the kindred entitled under the Mosaic system to succeed had failed 
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or become undiscoverable. Again, allodial property was, among 
the primitive Teutons, strictly reserved to the kindred, and was in- 
apable of being*disposed of by testament, or even by conveyance. 
Among the early Germans, as among the Hindus, male children 
were co-proprietors with their father, and the endowment of the 
family could not be varied except by common consent. 

It is, therefore, not surprising to find that in Teutonic countries 
it was only other sorts of property of a more modern character— 
chattels and the like—that could be disposed of in this way, or be 
succeeded to by women at all. This papyrus illustrates a phenom- 
enally early variation from the rule of succession. Accord- 
ing toancient usage, it would have been supposed that the princi- 
ple of inheritance, which was a fundamental part of the patriar- 
chal system, would have insured the succession of the sons to the 
very property which is by this settlement given to their mother for 
life ; so that the whole history of the family becomes unsettled by 
this bold departure from what has been believed to be immemoriak 
custom. Even inthe early days of modern jurisprudence wills 
were rarely allowed to dispose absolutely of a dead man’s assets. 
And yet here we have an instrument which seems to indicate the 
possession of an absolute power of disposition over property of all 
kinds, including lands and houses, recognized both in theory and 
practice nearly five thousand years ago.—J/rish Law Times, from 
the Standard. 


AMERICAN AND ENGLISH. 


The following paragraph appears in the Law Quarterly for Jan- 
ary: ‘‘Itis to be regretted that so eminent a judge as Fry, L. J., 
should be reported as calling the citation of American anthorities 
‘waste of time.’ (Re Missouri Steamship Co., 42 Ch. Div. 330.) 
If they areirrelevant, or mere repetition of what is already in En- 
glish authorities, the citation of them is of course a waste of time ; 
so is the citation of irrelevant English authorities; but if they are 
relevant, they may be of the highest value, not only for the intrin- 
sic excellence of the judgments, monuments often of industry, 
learning and genius, but as independent commentaries on the 
principles of the English common law or equity developing under 
new conditions among a ‘noble and puissant nation.’ Lord Hals- 
bury was of course quite right in declining to receive them as of 
equal authority with the decisions of our own courts; but this is 
no disparagement to their juristic excellence, which, for the rest, 
has been many times acknowledged from the bench in reported 
judgments and dicta.”’ 

The language of the report is as follows: Lord Halsbury said 
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(interrupting counsel): ‘‘ We should treat with great respect the 
opinion of eminent American lawyers on points which arise before 
us, but the practice, which seems to be increasing, of quoting 
American decisions as authorities in the same way as if they were 
decisions of our own courts, is wrong. Among other things it in- 
volves an inquiry, which often is not an easy one, whether the law 
of America on the subject in which the point arises is the same as 
our own.” Fry, L. J.: ‘* I also have been struck by the waste of 
time occasioned by the growing practice of citing American author- 
ities.”’ Cotton, L. J.: ‘I have often protested against the cita- 
tion of American authorities.”’ 

It appears from the London Times that the Attorney-General 
ventured to suggest that he might cite American cases upon ques- 
tions of American law or International law, and that the Lord 
Chancellor allowed this to be legitimate. 

The incident recalls to our mind a statute passed in New Jersey 
in 1799. It went rather beyond the English court, but it was pass- 
ed nearly a hundred years ago, and not long after the close of a 
bitter war. 

It enacted ‘‘that no adjudication, decision, or opinion, made, 
had, orgiven in any court of law or equity in Great Britian, or 
any cause therein depending, nor any printed or written report or 
statement thereof, nor any compilation, commentary, digest, lecture, 
treatise, or other explanation or exposition of the common law, 
made, had, given, written, or composed since the fourth day of 
July, 1776, in Great Britian, shall be received or read in any court 
of law or equity of this state, as law, or evidence of the law, or 
elucidation or explanation thereof, any practice, opinion, or senti- 
ment of the said courts of justice, used, entertained, or expressed 
to the contrary hereof notwithstanding.’’ It was somewhat modi- 
fied the next year, but in 1801 it was re-enacted, and an addition- 
al section added, requiring that any attorney who should offer to 
read any such book should be deprived of his license. This 
remained on the books until 1818, when, through the influence of 
William Griffith and Joseph Hopkinson, who were that year mem- 
bers of the Assembly, and of Governor Williamson, it was 
repealed. 
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OBITUARY NOTICE. 





BENNINGTON F. RANDOLPH. 

Judge Randolph, who died on the 7th 
of March, will long be remembered for his 
kindness and courtesy to the members of 
the bar and for his conscientious and un- 
tiring devotion to his many duties. The 
first judge of the District Court in Jersey 
City, and holding the office for ten years, 
he gave the court a dignity and a high 
character which were so important then, 
and are not now easily to be impaired. 
His coming to the bench of that court after 
five years experience as President Judge of 
the Common Pleas 
the importance of the new court, and the 


was in itself a mark of 


judge always showed his appreciation of the 
responsibility in deciding between man 
and man, no matter how small the sum 
involved might be. 

His duties as a judge were only a few of the 
duties he imposed upon himself. He was ac- 
tively engaged in many and various occupa- 
tions, all more or less public or fiduciary 
in their character. He was one of the 
organizers of the Elizabeth Life Assurance 
Society of the United States, in 1859, and 
was from that time until his death one of 
He was an organ- 
izer and director of the Freehold Banking 
Company, a director of the First National 
sank of Jersey City, and the Mercantile 
Safe Deposit Company of New York. He 
was one of the members of the original 
continued in 
active service on the board from 1869 until 
his death. He was for some years a mem- 
ber of the Board of Education of Jersey 
City, and afterwards until within two 
months of his death a member of the State 
Board. He was also a director of the Theo- 
logical Seminary at Princeton, and an 
elder in the Presbyterian Church in Jer- 
sey City. In all these positions of trust he 


its most active trustees. 


Riparian Commission, and 


was always ready to bear his part with a 
full sense of the responsibilities of his 
office. 





Bennington F. Randolph was born at 
Belvidere, December 13th, 1817. His father 
was lrancis C. Fritz Randolph, and his 
mother was Phebe Halsey, daughter of 
Benjamin Crane, of Elizabethtown. Ben- 
nington was educated at Lafayette College, 
and studied law with William C. Morris, 
at Belvidere, and Joseph F. Randolph, at 
Freehold. He was admitted as an attorney 
in the February term, 1839, and as coun- 
sellor in February term, 1842, He prac- 
ticed in Freehold until 1851, when he re- 
moved to Jersey City and practiced there. 
He was at one time in partnership with 
Judge Joseph F. Randolph and at another 
he was associated with Alexander & Green, 
in New York. In 1858 he was appointed 
President Judge of the Hudson County 
Courts, and held the office for five years. 
In 1877 he was appointed judge of the 
District Court of Jersey City and again in 
1882. He married in 1841 Eliza, danghter 
of John B. Forman, of Freehold. One of 
their daughters is the wife of ex-Governor 
Bedle, and another is the wife of his part- 
ner, Mr. Flavel McGee. 


A LAWYER AS A WITNESS TO A 
WILL HE HAS DRAWN. 





In the Moss will case tried not long ago 
in Australia, one of the witnesses called to 
give evidence of the sanity and capacity of 
the testator was a barrister, who had acted as 
a witness to several wills and codicils made 
by the same testator, and who was regularly 
briefed by the testator’s solicitor to do that 
office, for which he had received a fee. The 
Australian Law Times, speaking of this, asks 
if this is not a case in which a barrister 
should not receive a fee at all, and alluding 
to the various things a lawyer may do for 
his client, says: “It will be at once per- 
ceived, therefore, that the particular office of 
being a paid witness to a will is at once out 
of the scope of a lawyer’s duties. From the 
very nature of a will, for the preservation of 
its sacredness and existence as the real and 
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genuine will of the testator, the witness 
should be a mere witness and nothing else. 
If there is any suspicion or reason fer sup- 
position that the document he is about to 
witness may be impugned for some improp- 
riety on the part of any beneficiary, it is his 
duty at once to refrain and decline to act as 
a witness. He cannot himself be a benefi- 
ciary; but if a bequest is made to him he re- 
mains simply a valid witness to attest the 
validity of the will except so far as it begg- 
fits himself. This is about as striking an 
instance as it is possible to find of the strict 
jealousy with which the law guards the 
making and interpretation of wills; of its 
striving after impartiality in witnesses by 
stripping them of the possibility of being 
under any bias in support of the last solemn 
act of a person with whom they may have 
been on the friendliest of terms. Such 
being the case, what is the correct view to 
take of any one who takes a fee to perform 
an act which, from its very nature, and 
which the law declares also, should be the 
act of a person without any interest at all? 
Of course the position of a paid witness is 
slightly different from that of a beneficiary, 
In the one case the witness has no interest 
in the will, certainly, but he is paid in the 
interests of, or it may be by the wish of, the 
testator with the probable result that he 
will testify in favor of the regularity of a 
document made by a man who was discern- 
ing enough to choose him as an attesting 
witness. In fact, he travels out of the re- 
gion of the impartial witness which the law 
has appropriated to him, to enter into the 
domain of bias and advocacy, and his evi- 
dence will be naturally looked upon with 
the suspicion attachable to alJl interested 
persons. We therefore think the conclu- 
sion is reached that no witness to a will 
should be paid for his services, and conse- 
quently and a fortiori also that no counsel 
should take a fee or be retained for such a 
purpose.” 

Lawyers in this country do not take fees 
for acting as witnesses to wills, but it is 
very common for the lawyer who draws a 
will to act himself as a witness, and it has 
occurred to us that if these remarks are not 
directly applicable to this, they are suggest- 


ive that there is impropriety in such a 
practice. 





LAW BOOK BINDINGS. 


The American publishers keep up the 
habit of binding law books in sheepskin 
Sheepskin is seldom used in England or on 
the continent of Europe in book binding, 
The American bar knows so little of the 
subject that many of them entertain the 
delusion that it is the best material for the 
It is in fact almost 
[t is far inferior in duration 


covers of a book. 
the poorest. 
to common muslin, and costs perhaps twice 
or three times as much. The sheepskin 
binding in the St. Louis Law Library—an 
atmosphere filled with the sulphurous gases 
of coal smoke and formerly of gas lights— 
will not last more than six years when the 
book is in steady use. The yellow calfskin 
in which many books are bound, though 
more expensive, is not much better. The 
reason is that, in order to give such skin 
the color of sheepskin, they are burned with 
an acid which destroys the tenacity of their 
fibre. The best material for binding law 
books designed for long and constant use, is 
the white calfskin made with sumac, in 
which Grattan’s Virginia Reports and some 
of the early Pensylvania Reports are bound. 
Some of the latter Reports in that binding 
have stood the steady handling which they 
have received in the St. Louis Law Library, 
for nearly fifty years, without breaking. 
The love of sheepskin, as a material for the 
covers of law books, is a striking illustration 
of the conservatism of the profession. A 
law book is many times better bound in 
white calfskin back and tips with cloth 
sides, than in full sheep; and yet most 
American lawyers would prefer the latter at 
the same price—they know so little about 
it and have such a characteristic disposition 
to adhere to the old.— American Law Review. 


The conclusion of the Times obituary no- 
tice of the late Baron Dowse is a puzzle. 
Read it. 
away. God grant that many as great, and 
who as wisely shall love their country, may 
follow him.’—The Irish Law Times. 


‘A great Irishman has passed 








CITIN 
THE 
BY 


Ina 
ports 1 
reporte 
numbe 
to con 

We. 
of the 
New J 
the be 
usage 
the re 
State. 
ports 
very | 
unifor: 
lead of 
State | 
generé 
a cha 
that | 
ated 
some | 
in oul 


Ma 
tices « 
gow 
count 
the J 
paris! 
Was § 
resol 
Whe 
them 

“ € 
that 
your 
an a 

= 
have 


Scott 


FRI 


inst. 
char 
a mi 
the 








n 


ind 








CITING REPORTS BY THE NAME OF 
THE REPORTER INSTEAD OF 
BY THE NAME OF THRE STATE. 





In a recent review of one of our State Re- 
ports the American Law Review says: “The 
reporter ought to take his name and the 
number of his series off the back; it leads 
to confusion of citations.” 

We have frequently called the attention 
of the members of the bar to this matter. 
New Jersey is one of the few States in which 
the bar and the courts maintain the old 
usage of citing the reports by the name of 
the reporter instead of by the name of the 
State. The confusion caused by citing re- 
ports by name instead of number is at times 
very annoying, and if only for the sake of 
uniformity we think it well to follow the 
lead of the majority and use the name of the 
State rather than that of the reporter. The 
general advantage resulting from such 
a change 1s s0 obvious that we trust 
that before long the changed inaugur- 
ated by the New Jersey Law JouRNAL 
some vears ago may be generally adopted 
in our state. 





WHY HE DIDN’T RIDE, 





Many years ago two gentlemen, both jus- 
tices of the peace, were walking from Glas- 
gow to Govan (at that time a beautiful 
country road) when they saw in the distance 
the Rev. Mr. Thom, minister of the latter 
parish, coming toward them. Mr. Thom 
was somewhat eccentric, and the two friends 
resolved to have a joke at his expense 
When they came tothe minister one of 
them accosted him thus: 

“Good morning, Mr. Thom, how is it 
that you do not imitate the example of 
your Master, and enter the city riding upon 
an ass ?”’ 

“ Because,” was the ready reply, “they 
have made them a’ justices o’ the peace.”— 
Scottish American. 





FRIGHTENED TO DEATH BY ELE- 
PHANTS. 





At the Dartford county court on the 14th 
inst., Messrs. Winters & Co., coal mer- 
chants, of Swanscombe, sued Mr. Edwards, 
a menagerie proprietor, for the sum of £50, 
the value of a horse alleged to have died 
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from fright at the sight of the defendant’s 


elephants. It appeared that the horse, 
while being driven along the main road, 
saw the defendant’s elephants drawing some 
caravans. The horse gave a jump in the 
air and then dropped down dead. The 


jury gave a verdict of £25, and judgment 


was entered for this amount.—The Irish Law 
Times. 





NATIONAL LIBERTIESIN DANGER, 





Mrs. John McWilliams, a Nebraska wife, 
prays the court to restrain her lawful hus- 
band “from patting her on the head, poking 
her in the ribs and talking baby talk to her. 
Also, to prevent him from pulling her down 
to a seat on his knee.’ As John lives on a 
farm three miles from town and keeps no 
hired girl he can’t cook up any scheme to 
get even. 


AT THE EXAMINATION. 





Professor (Columbia Law School)— 
“ What different kinds of estoppel ?” 

Student—“ Estoppel by record, estoppel 
inpais, and estoppel in transitu.” 





Examination paper (N.J. Supreme Court) 
“Name the different kinds of bailment.” 
Answer in writing by candidate for 
attorney’s license—“Common bail and 


special bail.” 





LEADING ARTICLES IN 
EXCHANGES. 





The Law Quarterly Review, April, 1890. 
Herens & Sons, London. 

The law of criminal conspiracy in Eng- 
land and Ireland, by Kenelm E. Digby. 
Registration or simplification of title? by 
H. Greenwood. The compulsory registra- 
tion of titles, by H. W. Challis. The law 
of maintenance and champerty, by A. H. 
Dennis. Statutory changes in the doctrine 
of co-service in the U. 8S. by W. M. Me- 
Kinney. The Rio Tuito case in Paris, by 
Malcolm MclIlwrestle. The antiquities of 
Dartmoor, by C. Elton. 

The American Law Review, March-April, 
1890. Review Publishing Co., St. Louis, 
Mo. 

American law concerning employers’ 
liability, by John F. Dillon. Crimes 
against criminals, by Robert G. Ingersoll. 
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The true method of legal education, by 
George H. Smith. The proposed German 
civil code, by Ernst Freund. Codification 

—Mr. Field’s answer to Mr. Carter. A 

lawyer’s address to a lay audience, by 

Henry C. Caldwell. How the supreme 

court of Tennessee cleared its docket. 

The Forwm, May, 1890. The Forum Pub- 
lishing Co., New York. 

The sufficiency of new amendments, by 
Roger A. Pryor. Jury verdicts by ma- 
jority votes, by Sigmund Zeisler. 

The Canadian Law Times, March, 1890. 
Carswell & Co., Toronto, Canada. 
Mortgages by trading corporations—sales 

under directors’ rights and duties, by E. E. 

Kittson. The right to appoint Queen’s 

counsel, 


The Central Law Journal, April, 1890. The 
Central Law Journal, St. Louis, Mo. 


Special Assessment and Special Taxation 
—Nature of—by D. H. Pingrey, April 4th; 
The Supreme Court and Interstate Com- 
merce, by E. L. Russell, April 11th; Rem- 
edies for Improper Expulsion and Snspen- 


sion from Societies and Fraternities, by 

Eugene McQuillin, April 18th ; Charitable 

Corporations, by Chas. Claflin Allen, April 

25th. 

Current Comment and Legal Miscellany, April, 
1890. The D. B. Canfield Co., Philadel- 
phia, Pa. 

Disfranchisement of Illiteracy; Legal 
Life in England ; Progress and Poverty, by 
W. M. Rapsher; The Rejection of Hearsay 
Evidence, by P. A. Ruhrbough; Taxation 
of Church Property, by Henry C. Vedder ; 
Right to Enter British Territory, by W. F. 
Craies. 

The Albany Law Journal, March, 1890. 
Weed, Parsons & Co., Albany, N. Y. 
Parties’ Plaintiff in Actions for Injuries 

to Married Women, by John H. Hopkins, 

March 8th; Are Women Legally Eligible 

in New York as Notaries Public, by Na- 

thaniel C. Moak, March 29th. 

The Green Bag, a useless but entertaining 


magazine for lawyers, March, 1890. The 
Boston Book Co., Boston, Mass. 


Lord Eldon, by William H. Dunbar; 
Enigmas of Justice, by George Makepeace 
Towle; Kemmler’s Case and the Death- 
Penalty, by Jacob Spahn. 


BOOK NOTICES. 


THE AMERICAN STATE REPORTS contain- 
ing the cases of general value and 
authority, subsequent to those contained 
in the “American Decisions,” and the 
“American Reports,” decided in the 
courts of Last Resort of the several 
States, selected, reported and amended 
by A. C. Freeman and the associate 
editors of the “American Decisions,” 
Vol. XI.,San Francisco. Bancroft, Whit- 
ney Company, 1890. 

This volume differs little from 
the ten volumes which have pre- 
ceded it. The cases reprinted in this volume 
are taken from the reports of Alabama, 
California, Florida, Georgia, Illinois, Michi- 
gan, New York, North Carolina, Oregon, 
Pennsylvania and Texas, and were decided 
in the vears 1887, 1888 and 1889. The 
cases which are contained in _ this 
volume are well selected, and the foot 
notes are, we think, more carefully prepar- 
ed than those of any other set of reports 
now published. Among those of an 
especial value we use the following, viz : 

Carriers’ liability for loss or deteriora- 
tion of goods by delay; discrimination by 
railways, what are unreasonable and un- 
lawful; negotiable instruments; fraud in 
inception, as affecting bona fide holders ; in- 
struments put in circulation in  viola- 
tions of instructions or conditions, etc., etc., 
liability of person who interferes between 
employer and employés, either to occasion 
the latter to be discharged or to voluntari- 
ly leave their employment; results of the 
death of a beneficiary before the death of a 
person whose life is insured, etc. 

The volume contains a table of the cases 
reported, together with a table of subjects, 
and also the paging of the original reports 
from which these cases have been taken. 


A TREATISE ON THE LAW oF REcORD OF 
TITLE oF REAL ANDPERSONALPROPERTY, 
with appendix giving the statutory pro- 
visions of the several States relating 
thereto and approved forms of acknowl- 
edgements in each State, by Britain R. 
Webb, author ot a treatise on Texas 
Criminal Law, St. Louis, Mo. The Gil- 
bert Book Co., 1890. 


The substance of modern conveyancing 
has become so simple and titles have come 
to depend so largely in this country upon 
the record of the title that it is not surpris- 
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ing to find a large book devoted to the 
record of the title to real and personal 
property. This book contains a short 
account of the history and general prin- 
ciples of registration, explains what instru- 
ments are entitled to record, discusses in 
detail the regard to the acknowledgment 
and to proof by subscribing witnesses, 
examines the effect of record with respect 
to constructive notice and to priority, 
treats especially of the rights of creditors 
and subsequent purchasers, considers the 
exceptions created by actual notice and 
devotes a chapter especially to the subject 
of instruments affecting personal property. 
Following this is a compilation of the prin- 
cipal statutes of each State relating to regis- 
try with forms of acknowledgments and 
references to decisions. The book seems 
to have been prepared with great care, and 
will not only be useful in practice, but also 
serve, we trust, by furnishing ready means 
of comparison to promote harmony in the 
legislation of the various states on this 
subject of general importance. The book 
contains a good index and a long table of 
cases. 


THE Mopern LAw or CARRIERS or the 
Limitation of the Common Law, Liability 
of Common Carriers under the Law, Mer- 
chant Statutes and Special Contracts, by 
Everett P. Wheeler of the New York Bar, 
New York. Baker, Voorhis & Co., 1890, 
octavo pp. XLVIII, 392. 


It is true as the title of this book implies 
that the modern law of carriers has to do 
especially with the limitations upon their 
common law liability. Their liability at 
common law is well settled, and if the con- 
ditions of modern business were the same as 
those under which this liability was created, 
the law of common carriers would be simple 
enough, but new conditions have made 
some limitations necessary. The strict 
rules enforced when carriers were prone to 
be in league with highwaymen must be re- 
laxed to meet some of the exigencies of 
modern commerce, and the work of the 
courts of recent years has been to determine 
how far and under what. circumstances the 
old liability may be limited by special con- 
tract by the customs of business or by 
statute. It is with these limitations and 
with the older but collateral limitations by 


the law merchant that a practical lawyer 
engaged in carrier’s cases has to deal, and it 
was in dealing with them in this way that 
Mr. Wheeler obtained the knowledge of 
which he has given us the benefit in this 
book. The book treats of the very ques- 
tions upon which as practical men we want 
an answer, and we feel in reading it that it 
is the work of one who knows by experience 
what critical questions are, and who has 
worked out his answers to them by legal 
reasoning and practical knowledge. 

The work is divided into two parts. The 
first consisting of only fifty-two pages treats 
of the limitation by the law merchant as 
adopted in the United States by the courts 
and the federal statute. The second part 
comprising all the rest of the book relates 
to the right of a common carrier to limit 
his liability by contract and by rules and 
regulations of his own. Under this head — 
the principle topics considered are the 
right to limit liability as affected by public 
policy, limitations as to the amount of liab- 
ility, the right to make reasonable rules, and 
regulations. The effect of contributory 
negligence or fraud on the part of the ship- 
per limitation by usage of business and, 
lastly, the construction of particular clauses 
in bills of lading. 

The chapter on the law merchant as 
adopted in the United States is a very clear 
and interesting statement of what the law 
merchant is and of its relations to the com- 
mon law and the civil law and to the ad- 
miralty jurisdiction of the United States: 
The second part of the books treats of sub- 
jects of very general interest and through 
it Mr. Wheeler has given to the pro- 
fession the benefit of his own special ex- 
perience and learning in this branch of the 
law. The book contains a good index and 
table of cases, and is well printed and 
bound. 

Tue Compete Dicest.—A Digest of All 
the Reported American Cases and Select- 
ed English Cases with Synopses of Sta- 
tutes. Reference to Articles, Essays, etc., 
contained in the Official Reports and 
various other Law Publications, January- 
December, 1888. New York Digest Pub. 
Co., 1889. 


Tue Same, July, 1889; January, 1890. 
1889—Part II. E. A. Jacobs, C. F. Wil- 
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liams, Peter Kemper, editors, New York 
Digest Pub. Co., 1890. 


The first of these volumes is the last part 
of the United States Digest edited by Isaac 
F. Paul of Boston and published by Little 
Brown & Co. 

It has been purchased by the Digest Pub- 
lishing Co. and is now issued as a part of 
their series. They propose to add to it a 
supplement with references to other reports, 
English cases, statutes and articles in the 
periodicals so that it may be no less com- 
prehensive than the volumes of their own 
series. 

This series is now complete from Janu- 
ary 1, 1887, to January 1, 1890. This last 
volume has appeared within three months 
from the close of the year 1889, which is 
certainly a remarkable feat when the ex- 
tent and thoroughness of the work is con- 
sidered, for we can say without hesitation 
that we have never seen a better digest 
than this. It follows the traditions of 
Fisher’s Harrison, which was continued by 
Mr. Jacobs, and it adds to them the im- 
provements required by American lawyers, 
greater terseness of statement, reference to 
all the cases and reference to articles and 
notes in reports and periodicals. The ar- 
rangement is adapted to American habits 
of research, the cross references are numer- 
ous. The subdivisions appear in clear 
type, and every facility is given for ease 
and certainty in finding cases and articles 
in the current legal literature. The print 
and paper are very good. We take great 
pleasure in giving this laborious work for 
the ease of the profession the praise we 
think it has really earned. 

A TREATISE ON PLEADING AND PRAc- 
TICE IN EQUITY IN THE COURT OF THE 
UNITED STaTEs, with chapters on 
Jurisdiction of the Federal Courts, 
Practice at Common Law, Removal of 
Causes from State to Federal Courts and 
Writs of Error and Appeals, by Roger 
Foster of the New York Bar, Boston. The 


Boston Book Co., 1890, 8vo. pp. LXXX, 
and 822. 


The need of such a book as this has been 
felt by all who have had to learn for them- 
selves the practice of the federal courts. 


Even in New Jersey where we are familiar 
with the chancery pleading and practice, it 
is hard to learn from the statutes and the 
equity rules of the United States courts just 
what is to be done in the federal courts. 
This book gives a clear and connected ac- 
count of the jurisdiction, pleading and prac- 
tice of the United States courts of equity, 
‘and is, in fact, a short treatise on equity, 
pleading and practice, which is very good 
for the student of the same subjects with re- 
ference to our own court of chancery, while 
it points out the special points of difference 
made by the federal rules and statutes, and 
refers especially to federal decisions. 

There is also a chapter on common law 
practice which, however, is according to the 
practice of the courts in the several states, 
and the reference is made, therefore, chiefly 
to special proceedings, such as mandamus 
and habeas corpus. A chapter is given to 
removal of causes and another to appeals 
and writs of error. Enough is said to give 
a general idea of the rules and practice, and 
for further information reference is very 
properly made to the books on these sub- 
jects. There is an appendix of forms and 
of important statutes besides an index and 
a table of cases. We think the book is a 
good one, and we know that it cannot fail 
to be of service to the profession in making 
men familiar with the practice of the fed- 
eral courts in which so much of the import- 
ant litigation of the present day is carried 
on. 

Tue LAw oF Trusts AND TRUSTEES, as de- 
termined by the decisions of the princi- 
pal English and American courts, by 
James H. Flint, of the Boston Bar. Ban- 
croft, Whitney Company, Law Publish- 
ers, San Francisco, Cal., 1890. 

THE MopERN Law or Rattways, as de- 
termined hy the courts and statutes of 
England and the United States, by 
Charles Fisk Beach, Jr., of the New York 
Bar, and editor of “The Railway and Cor- 
poration Law Journal,” etc., etc., in two 


volumes. Bancroft, Whitney Company, 
San Francisco, Cal., 1890. 


The above books will be reviewed in the 
June number of the JouRNAL. 
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